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IN THE UNTTED STATES DISTRICT COURT i L E
FOR THEZ EASTEAN DISTRICT OF VIRGINIA
2lexandria Divisien . MAY | SZm

UNITED STATES OF AMERICA, CLERK, U.S. DISTRICT COURT

ALEXANDAIA. VIRGINLA

Cf.iminal No. 01-455-X
- Redocted

UNDER SEAL

v.

)

)

)

)
ZACARIAS MOUSSAOUI, )
a/k/a “Shagil” ‘ )
a/k/a “Abu Khalid }

)

)

)

al Sahzrawi,”

Defendant.

MEMORANDUM QPINION

I-. Backaround

On April 14.,‘.‘..2.0.0.3...._pnrsuz_n:..ta-.Sec;ia.n “E(c) of ths
Classified Information Procedures Act (“CIPA”), 18 U.s.C. 2pp. 3,
the Unitad States Court of Appeals for the Fourth Circuit
remandéd this case to afford the Governmeat “an opportunity to
propose substitutions” for the videotaped Fed. R. Crim. P. 15

deposition—ordered by this Court on Janusry

31, 2003.' The Fourth Cireuit specifically directed this Court

* As explained.in our Memprandum Opinion ofMarch. iC, 2003,
in the absence of any alternative proposals from the United
States the Court concluded that a Fed. R. Crim. P. i3 deposition
fairly baldnced the United States’' national
' Eecurity concerns against the defendant’s Fifth and Sixth
Amendment rights. At the same time, the Court denied defense
requests for access .to and to compel the trial zppezrances

in tarch, 2003, Moussaoui filed a motion requesting similaz
access to Khalid Sheikh Mohammed ' (a/k/a “Mukhtar”) . & mere
recently captured high-ranking al Qaed=a operative and purported:
“mastermind” of the September 11 Pleot. Although the Court has °
—=s es —- —-SEaYed--resolution. of. .th,e._de_fensm.t_i,on_pending_the- outrcome_of _.
—mole United States’ appeal of our Qrder of January 31 2003,
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to determine “whzthar thé propesed substitutions, if any, ‘will
prcvide the defendant with substantially tbe same ability o make
nis dzfense =s would’” the videotaped deposition.?

on April 24, 2003, the United States filed its Proposed

substitution and accempanying submission under seal with the

2 although the statute provides that the Government triggers
the Section 6(c) analysis by filing a motion for leave to offer a2
substitution for the classified information authorized to be
g disclosed, in this case, the United States has not figde such 2
e request, and has consistently maintained that the issue of
substitutions should not be reached claiming that Srhe. witness.ds
beyond the Court’s jurisdiction.” (Submissicn at 1: Reply at 1-
2) - : .

3 Although CIPA cantemplates that any substitutiocn for
ciassified informztion be made public, beth the Onited States’
proposed Substitution and accompan ing Submission have been
classifiad

However; in--3ts
Submission, the Government stated that “when and if a final
version of the proposed substitution(s] is settIed upon, ‘that
document will be declassified... for use at trial” but would
remain classified until then. The United States did not
Ainitially disclose its Propeosed Substitution to the pro se . -
defendant; but, instead, stated that Tit would permit the '
defendant to review the final substitution(s] as a limited
authorized digclosure of classified material so that [he] can
prepare for trial.” (Submissiom at 1-2). Finding that proposal
to be unacceptable in light of the Fourth Circuit’s ekplicit
instruction that both “the defendant and standby counsel... be
given an opportunity to respond to zany proposed substitutions,”
this Caurt ordered the United States to disclose a coby of ius
Proposad Substitution to the pro se defendant. (Order of April
T "—2’4’7“2*3‘@'3‘)—-‘*"1?&&-‘@overnmem:— -promptly—conplieds ———— -

2
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deposition testimony, the Government has offered a

dacument

which attempt to distill the essence of dozens

of classified summaries —regorts

Moussaoul vehemently opposes the summarjr as a substitute for

deposition testimony.

In particular, the
deféndant argues that the Proposed Substitution is a complete

fabrication

Moussaoui. .zeltezates that

a critical witness in this case because he can_establish.thar the

defendant was not part of the Septemberx 11 plot.——-_
-.5 Finally; the defendant contends %*hat uo “paper”

D

‘The Government proposes that the Substitution be introduced

at tr:i,.al with the following preamble: “([i]f called as a witness
at tr1al,~‘ who is otherwise unavailable, would

testify... .

*Beyond B cersonal knowledge that Moussaoui was
not slated to participate in the September 11 attacks, the
defendant argues that, at trial,




05/18/03 MON 10:31 FAX 202 305 7870 =i

_13/_61_/2014 20:47 FAX o o @ ous

@oos

substitute fcr-trial testimony will carry the
appropriate weight o= import with the jury. —

Standby defense counsel object to the Proposed Substitution

arguing that it does not provide the defendant with

sgubstantially the same ability to make his defense” as would the
depositicon ordered by this Court. Specifically, they claim that
the Proposed substitution is inadmissible, unreliable hearsay.®

In addition, standby counsel contend that the Govermment’s

propesal is teo narrow in that it is only an indicator of what

might say if called as a witn:iess in this case,

, and fails to reflect-certwin

exculpatory information included in the classified summaries. ‘
Standby counsel further argue that the Government’s proposzal is
too broad in that ‘it incarperates inculpatory statements the

defense would not elicit on direct exam, and deceivingly

- B

- -

. § According: To standby counsel, not-only does the’
Government’s proposal deprive the defense of the opportunity to
test the truthfulness of the inculpatory statements in violatien
of the Confrontation Clause of the Sixth Amendpent, but it also
precludes the jury from cbserving the demeanor and evaluating the

- - e-se e —reddtt ity ot this ot Wi tmes s o T seeims merem
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-:.m:o a saam.less “script” authored DBy the prosecution.

II. Discussion

The issue presented in this case is . one of first impression.

CIPA broadly defines classified informatién as “any information
- or material that has been determined by ;hé United States
Government,.. to require protection agai%ét unauthorized
disclosure for reasons of national secugiﬁy ¥ 18 U.S.C. App. 3
§ 1. The paradigm context in which CIPA issues have been
litigated in criminal cases involves 2 §efendant’s attemptT to
introduce a classified documént into éﬁiaence- To perform a

Section 6 (c) analysis in that context, a -court compares a

proposed written substitution tv‘i“ﬁtﬁﬁiﬁf”fTXEdiClaSSifiEd'

document. However, Jdn.tbis.case,.besc se—the Onited Sitates. has

cla<51f1ed cnythlng and everything

the Court must -

evaluate the zdequacy of the Governm s prcposed written

—
4

~
o

an =2ltermative to his videotaped depo%iticn testimony. B .

.

3

Although any substitute for live or videotaped trial

testimony deprives the finders of faéﬁﬁbf an opportunity to

ocbserve the witness’ demeanor whean aéséssing his credibility, sz=e

Marvland v. Craiqg, 497 U.S. 836, B84

e e e e et e M a i e t——m et f e ® e S e mae e o - . o — - —

{12390), the Court does not

H g
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find that a written Summary_can never be

an adeguate substitute for live testimon§ ' If there are

sufficient compelling reasons for the suﬁstitution and the
substitution has indicia of reliability equivalent to live

testimony, a substitution may be accept ,15‘7 In this case,

hawaver, the Court finds that because oﬁ_its unreliability,

incompleteness and inaccuracy, the chefﬁment's Propesed

Substitution will not “provide the deféﬁdant with fubstantially

the same ability to make his dafense as-srould” the court~ecrdered,

A. The Summary is Not Reliable

Evidence is admissibleif it bear& ifdidia of r8Ti8B1Iity

-or guarantees of trustworthiness sUFFfifiedt to afford ¥he trier

of fact a basis for evaiuating-dits treth. ~See United States V.

Shaw, 68 F.3d 1249,;J253444%Mcir~.193m¥$uunited Staetes v,

Murphv, 636 F.2d 282, 286 (4% Cir. 1982). Traditionally,

witness testimony given under ocath aﬁﬁfsubject_to cross-

.7 The Government cites to Unite
Supp.2d 572 (D. N.J. 2001) and Unite Salim, BSS F.2d
944 (2™ Cir. 1988) as instances in which courts permitted
substitutes for live witness testimdhy. However, in both cases,
the “substitutes” possessed trazditidhzl indicia of reliability.
In Scarfo, because the FBI agent’s fidavit was under ocath, it
provided the defendant with sufficient, relizble information with
which to litigate a motion to suppr&ss. In Salim, the Second
Circuit affirmed the use of a trans ript of 2 Fed, R. Crim P. 15
deposition of a prosecution witnessitaken abroad in the presence
of & foreign magistrate, under ocath-and recorded verbatim by a
"““~‘~‘“‘~mﬂmmpm1-- C e feiicesmncme ———— e e e et e e e e i e

Scarfo, 180 F.

6
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ezaminztion is reliable, See Dutton v.:Evans, 400 U.s. 74, 88
(1870}. In its role as gatékeeper, the t_i%l court has the
discretion (o determine wheéher particulé “evidence pbssasses
adequate guarantees of trustworthiness tgijﬁstif§ its
presentation to the jury. See United Sf es.v. McCall, 740 F.2d
1331, 1339 (4™ Cir. 19A84);>:-5United 5ta e ."Horn, 185 F. Supp.Zci
530, S38 (D. Md. 2002); _S_eg.a_l-_aze. Fed. R. vid. 104(a).
The Proposed Substitution must be’ écted because it does
not contain indicia of reliability sufficient to justify its use

as evidence at trial. To the Court'sf
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The Proposed Substitution is not zei
reason that the Court cannot;determine wh
reports upon which it is baﬁéd accurateiy
iGovernment has

advised the Court that

stermine whether the
dccurate summary™cf the
i on which it is

® The Court is only: competent tc‘“
Government’s Proposed Substitution
classified summaries
based. -

" Pursuant to Sectidn 4 of CIEA,
Government’s request to!disclose to:s ndby counsel only the
specific answers to the ‘questions pcs by the Court cn May 7,
2003, and not the explanation offere:
Declaration.




10/01/2014 20:48 FAX o N - @oy




L - e mnem e mwe teme e el e, s e & & MIN

10/01/2014 20:49 FAX R

B. The Summarv is Incomslete
A criminal trial is expected to be

See Williams v. Florida, 39’9 €U.5. 78, 80

of that end, it is the trial court’s respt
the parties from misleadinéfér deceiving

ented evidence.

intengionally presenting iﬁébmplete ar
(Reply at 17 giting ' n, 84 F.3d 652, 656

(4= Cir. 1996) and United States v. 813 F.2d 571, 576

(24, Ccir. 1987)).

Standby defense counﬁél correctlf g that the Proposed

Specifically, .

suld testify, if asked,

e defense must =2ccept

qcuﬁssl cn May 7, 2003,

If such 'z statement :
defense wou certainly follow up
‘basis for the witness’  assumption, .
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the statements as reflected in the summar ‘and may only offer
inferences about missing statements, suc he ones identified

by standby counsel, to the.: A§ arguments.

If—were ava_iﬁ.éble as a de

defense would have an cppéﬁ%ﬁhity to elid

Ition witness the
fefinitive answers

esponses to these

from him, and would be abla'to present ‘tt

argument. In our view, the difference

inference and eliciting aﬁﬁEXPIicit st

significant, and ézaphicaL;yfillustra

- ———— v e e eyttt
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ated in the Proposed
s complaint, the
including any

admissible and

‘materizl to the defense” in‘an amended’s Tution.1s (Reply at

30} .

As drafted by the Gove:hmeﬂt, the. ? is inaccurate and

misleading in that it does not reflect]

ummary is-merely-an

ned in the.classified

Government has

iStitution which are’
hémse;ves. For

tution reads,

_..include these exqulpatory statements.

dendum to Its Propesed
7, 2003, it did not .

PSS . . - LI T N —— ——— m—— -

Substitution

1
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overnment’s inclusion of

inferences in its Propésed Subst is inconsistent with its

opposition to standby édunsel’s & to do the ‘same, and its

clude inferences in any
substitution intende ' » proéosed trial

testimony.

III. Alternative Subetitutaes

esponsibility under CIPR,

insel’s proposed alteérnative
on were infagrences,

) ¢ Incorporated
to the Government’s
including but not.

For the
3, 2003, the adegquacy of
efore this Court.

“"reasons sStated ain.
standby counsel’s
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MAR.15.2083  1:31AM Mo P4

as an alternative to the Pr W'Aﬂ:' pst : that theé

judicial notice of
]

17

nment :ejecﬁs

stortion oﬁ the
ompleteness.
he Governmeént.

ntrazy, Seétion 6

On this argument,
Despite standby Counsel's:

of CIPA is not designed t a defendaﬁt vho is

in classified
intended té prevent
'formation w§ile
profecting a criminal de: lantr f X Ymount an effe;tive
defense. If'- ' . ense Qitness% at
trial, whether in person ;"i' A i F the prosecuto;s could
o nculpatory skatements

it would, the&efc:e,

~ . Lo i K :
be a complete distortiohit y ut & the rule of
completeness to present Lsided @battable substitution
cox [N <<=t tncey as evide cial.

Despite our conce: '*f’ ] lity of the étatements

by the Courtiof
udicial admission.-

7 Moussaoul oppds
standby counsel’s
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reports, to resolve standﬁ
Proposed Suﬁstitution as 5;
the Court asked standby coun
classified sﬁmmariag whic
attempt to elicit on dire ﬁere avaiﬁable as
a witness in this case. Agadi f" :
substitute fcr—. e

complied with the Court’

ir objectiin to any

’summa:ies;whit-

attempt to elicit from the h the United States

has responded to the Cou er-designati@g a

list of summaries “necess

in standby counsel’s de: t also repre%ents

that

IVv. Copnclusion

The inherent unrel
the critical contributie:
the truth convince the Ce

Substitution will not-

¥ standby counsel
footnote 12 on page 1§

e documents i@
d Objection.
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V. oSl r.b

K3

+he same ability to mak% hi hé videotaped
deposition ordered on Ja '

The Court Security ‘ orward copies of
thi.s Memorandum Opinion- d States, and

standby defense counsel;

Memorandum Opihion for th‘

approprizte versions can ¥

placed in the public rec
fay, 2003.

/S/

"Entered this 159 day:
- . t

Legnie M. Brinkema
United States District Judge

g Alexandria, Virginia

1,-‘




